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_z_w_a_ COVENANT' Mii _
_ TO RESTRICT USE OF'PROPERTY=_o_ RF_I

12 _=~_ The Former "Berman Steel" Site
_-=_×_ Salines, California
_'_13 _._ T

14

This Covenant and Agreement ("Covenant") is made on the
16

7_rtday of_/_Ve_746W-,1992 by Southern Pacific Transportation

company ("covenantor"), which is the owner of record of
17

certain property situated in Salines, County of Monterey,
18

State of California, described in Exhibit "A" attached hereto
19

and incorporated herein by this reference and as shown in ""
2O

Exhibit "B" attached hereto end incorporated herein by this
21

reference (the "Property"), and by the Department of Toxic
22

Substances Control (the "Department"). Covenantor and the
23

Department desire and intend that in order to protect the
24

present and future publi 9 health and safety, the Property
25

shall be used in such a manner as to avoid potential harm to
26

27
1
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1 persons or property which may result from hazardous substances

2 which have:been deposited on the Property.

5

4 ARTICLEI

5 STATEMENTOF FACTS

6

7 1.01 Description of contamination. The Property

8 consists of approximately two (2) acres and is a former scrap

9 metal facility which was operated by Aaron Berman, owner and

i0 operator of Berman Steel Company, from 1962 until November

ii 1981. Aaron Berman leased the 'Property from the owner,

12 Southern Pacific Transportation Company. Past operations,

13 including dismantling used electrical transformers sent by

14 Pacific Gas & Electric for recycling, resulted in soils

151 contaminated with polychlorinated biphenyls iPCBs), lead,

16 zinc, and copper. This contamination was remediated in

17 accordance with the Remedial Action Plan (RAP) Workplan

18 prepared by Dames & Moore and approved by the Department. The

19 final remedial action taken was limited excavation and offsite

,!20 ! disposal of contaminated soils at an authorized site followed

21 by capping with clay soil and vegetative cover (CAP) to

22 I contain the contaminants on-site. The limited excavation was
t

23! performed at the boundaries and the central portion of the

24 Property where the remedial investigations had detected]

25! elevated levels of PCBs. The Property has been fenced andI

26 i

27
2
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.

warning signs were posted after the conclusion of the final

2 remedial action to restrict access on to the Property.

5

4

5 1.02 Health Effects. The potential routes of exposure

6 to these contaminants are through dermal contact, ingestion

7 and inhalation of surface runoff water or dusts and

8 particulates from on-site soil. The risk assessment performed

9 by Dames & Moore in the "Final Feasibility Study/Remedial

I0 Action Plan" indicated that no significant potential risks are

Ii associated with the Property if {ccess is continued to be

12 controlled. However, should the potential routes of exposure

15 to these contaminants not be eliminated, the potential human

14 health effects resulting from exposure to these contaminants

15 _ are as follow:
i

16

17 Polychlorinated biphenyls (PCBs). PCBs are moderately

18 toxic if absorbed through ingestion or skin contact. Adverse

19 effects from exposures to PCBs include chloracne, impairment

20! of liver function, a variety of neurobehavioral and affective

21 symptoms, and minor birth abnormalities. PCBs are a suspected

22 human carcinogen (Sax 1989).

23

24 CoDper. Copper salts are skin irritants, causing itchingi

i

251 erythema and dermatitis. Copper salts may cause

26 conjunctivitis in the eyes and ulceration and turbidity of the

27
3
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1

cornea. Fumes and dust of copper may cause upper respiratory2

tract irritation, nausea, and gastrointestinal tract
3

irritation.
4

Lead. Acute exposure to lead may produce fatigue,6

headache, aching muscles and bone, gastrointestinal
7

disturbances, sleep disturbance, abdominal pain and decreased
8

appetite. Chronic exposure can lead to irreversible vascular
9

sclerosis, irreversible brain damage, tubular cell atrophy,I0

interstitial fibrosis, and glomerular sclerosis (Sax 1989).
ii

12

Zinc. Zinc is an irritant, causing throat dryness,13

coughing, fatigue, aches, chills, fever, nausea, and vomiting
14

(Sax 1989).
15

16

1.03 Surrounding Land Use. The Property ° is located in
17

the greater Salinas area along Highway i01 near Spence Road.
18

The Property is currently zoned for heavy industrial use.
19

Land uses surrounding the Property are agricultural and light20

industrial. The area within a one-mile radius of the Property21

is primarily agricultural. There are no schools or hospitals
22

found within a one-mile radius. The nearest home is
23

approximately 300 feet west of the Property.
24

25

26
{

27 'i
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ARTICLE II

2
GENERAL PROVISIONS

3

4
2.01 Provisions to Run with the Land. This Covenant

5
sets forth protective provisions, covenants, restrictions, and

6
conditions (collectively referred to as "Restrictions"), upon

I

7
and subject to which the Property and every portion thereof

8
shall be improved, held, used, occupied, leased, sold,

9=i
hypothecated, encumbered, and/or conveyed. Each and all of

I0
the Restrictions shall run with the land, and pass with each

iiI
and every portion of the Property, and shall apply to, inure

12
to the benefit of, and bind the respective successors in

13
_: interest of Covenantor. Each and all of the Restrictions are

14
imposed upon the entire Property unless expressly stated as

1511
_, applicable to a specific portion of the Property. Each and

le i!
all of the Restrictions are imposed pursuant to Health and

17
Safety Code Sections 25222.1 and 25356.1 and run with the land

18
pursuant to Health and Safety Code Sections 25222.1 and

19
25230(a) (I). Each and all of the Restrictions are for the

i

20

ii benefit ef and enforceable by the Department.

211 i

!! 2.02 Concurrence of Owners Presumed. All purchasers,

23 :i
lessees, or possessors of any portion of the Property shall be

24!
i deemed by their purchase, leasing, or possession of such

25
Preperty, to he in accord with the foregoing and to agree for

26
and among themselves, their heirs, successors, and assignees,

27

5
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and the agents, employees, and lessees of such owners, heirs,
2

successors, and assignees, that the Restrictions as herein
3

established must be adhered to for the benefit of future

4
Owners and Occupants and that their interest in the Property

5
shall be subject to the Restrictions contained herein.

6

7
2.03 Incorporation into Deeds and Leases. Covenantor

8
desires and covenants that the Restrictions set out herein

9,
shall be incorporated by reference in each and all future

i0,
deeds and leases of any portion of the Property.

ii

12
ARTICLE III

DEFINITIONS

14;i

15
3.01 Department. "Department" shall mean the california

16"
State Department of Toxic Substances Control and shall include

17
its successor agencies, if any.

18

19
3.02 Improvements. "Improvements" shall mean all

2o i
buildings, roads, driveways, regrading, and paved parking,b

21'i
areas, constructed or placed upon any portion of the Property.

22

23
3.03 Occupant(s). "Occupant(s)" shall mean those

24

persons entitled by ownership, leasehold, or other legal
25

relationship to the exclusive right to occupy any portion of
26

27

6
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II the Property. Occupants shall not include an occupant's
2

licensees or invitees.
Z

3.04 Owner(sl. "Owner(s)" shall mean the Covenantor or
5

its successors in interest, including heirs and assigns, who
6

hold title to all or any portion of the Property.
7

8

3.05 Director. "Director" shall mean the Director of
9

the California Department of Toxic Substances Control or his
i0

or her designee.
ii

12
ARTICLE IV

13

DEVELOPMENT., USE, AND CONVEYANCE OF THE PROPERTY
14

15

4.01 Restrictions on Development and Use. Covenantor
16

promises to restrict the use of the Property as described in
17

said Exhibit A as follows:

18_

19

a. Property shall be restricted to commercial or
20

industrial uses.
21

22

b. Residential development for human habitation shall
23

not be permitted on the Property.
24

25

c. Hospitals or health clinics shall not be permitted
26

on the Property.
27

7
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1

d. Day-care centers for either children or senior

2 citizens shall not be permitted on the Property.

3

4
e. Schools for children under 21 years of age shall not

5

be permitted on the Property.

6

7

f. No drilling for drinking water shall be permitted on

8

9!I the Property.

lOi!
g. NO raising of food (cattle, food crops, cotton)

lli
shall be permitted on the Property.

12

13';
h. Subdiv.ision of the Property is forbidden, except as

'1 allowed under Health and Safety Code Section 25232 (a)

15J

_! (2) and (b) (2).

16'!

17
i. No activities which will disturb the soil (e.g.,

18
excavation, grading, removal, trenching, filling, earth

19
movement, or mining) shall be permitted on the Property

20!
'! without a Health and Safety Plan submitted to the
_j

21<
9

22!}:j Department for review and approval.

23 i!
j. The Property shall be posted with a bilingual sign

24
in English and Spanish stating that no grading,

25
excavation or construction activities can occur on the

25

Property without written permission of the Department.
27

8
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k. Any contaminated soils brought to the surface by
2

grading, excavation, trenching or backfilling shall be
3

managed in accordance with all applicable provisions of
4

state and federal law.
5

6

i. All uses and development of the Property shall
7

preserve the integrity of the Cap and shall not disturb
8

the integrity of any hazardous waste containment.
9

i0

m. The Owner(s)/Occupant(s) shall maintain all
ii

vegetative ground cover and soil caps I fences, gates and
12 {

warning signs, as specified in the Remedial Action Plan
131

(RAP) Workplan and Operation and Maintenance Plan for the

14 ! Site

16 !
n. Any proposed alteration of the Cap shall require

' written approval by the Department.

19

o. The Owner(s) shall monitor the Cap yearly for
20

deterioration and integrity of the Cap.
21_

22

p. The Owner(s) shall notify the Department of each of
25

the following: i) The type, cause, location and date of
24

any disturbance to the Cap which could affect the ability
25

of the Cap to contain subsurface hazardous substances on
26

the Property and 2) The type and date of repair of such
27

9
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1

disturbance. Notification to the Department shall be

I_ made by registered mail within ten (i0)working days of

3li• both the discovery of cap disturbance and the completion
4

of repairs.
5"

6
q. If monitoring detects contamination at levels of

7
concern, the Owner shall develop and submit a plan of

8!i_ correction for Department approval.
!

i0
r. The Owner(s) grants the.Department an easement to

Ii
the Property fox inspection, surveillance, monitoring,

12
maintenance, and other activities consistent with the

13
purposes of. this covenant as deemed necessary by the

Department in order to protect the public health and
15

safety.
16_

17
s. Prior to sale, lease, or rental, the Owner(s) shall

18
give written notice to purchasers, lessees, and tenants

19
stating that there is residual contamination as specified

20
in Health & Safety Code Section 25359.7(a).

21

22
4.02 Conveyance of Property. The Owner(s) shall provide

25
a fifteen (15) days advance notice to the Department of any

24

sale, lease or other conveyance of the Property or an interest
25

in the Property to a third person. The Department shall not,
_6

by reason of the Covenant, have authority to approve,
27

i0
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1

disapprove, or otherwise affect any sale, lease, or other
2

conveyance of the Property.
3

4

4.03 Enforcement. Failure of the Owner(s) to comply
5

611i'ilwith any of the requirements, as set forth in Section 4.01,
'l shall be grounds for the Department, by reason of the

7 _

Covenant, to require that the Owner(s) modify or remove any
8

improvements constructed in violation of Section 4.01.

Violation of the Covenant shall be grounds for the Department
i0

to file civil and criminal actions against the Owner(s) as
ii

provided by law.
12

ARTICLE V

14 ;!
VARIANCE AND TERMINATION

16
5.oz Variance. Any Owner(s) or, with the Owner(s)"

17
written consent, any Occupant of the Property or _ny portion

18
thereof may apply to the Department for a written variance

19

from the provisions of this Covenant. Such application shall
20

be made in accordance with Section 25233, Health & Safety
21i

I Code. The Department shall provide notice to the Owner of any
22 _

such application by any Occupant.
23

24
5.02 Termination. Any Owner(s) or, with the Owner's

25

(s') written consent, any Occupant of the Property or a
28

portion thereof may apply to the Department for a termination
27

ll
LIFOR NIA

@.TZ}



. R[ 2879PAGE 859i

i

of the Restrictions as they apply to all or any portion of the,I

3[ [=_ Property. Such application shall be made in accordance with

Section 25234, Health & Safety Code. The Department shall
'l

4!I provide notice to the Owner of any such application by any

1 Occupant.

6:1
I

7 1• 5.03 Term. Unless terminated in accordance with Section

8=i
_I 5.02 above, by law or otherwise, this Covenant shall continue

j in effect in perpetuity.

i0 _
11

ll _
1 ARTICLEVI

12J MISCELLANEOUS

13

14
6.01 No Dedication Intended. Nothing set forth herein

15
shall be construed to he a gift or dedication, or offer of a

16
gift or dedication, of the Property or any portion thereof to

17
the general public or for any purposes whatsoever.

18

19
6.02 Notices. Whenever any person gives or serves any

e0
notice, demand, or other communication with respect to this

21
Covenant, each such notice, demand, or other communication

22
shall be in writing and shall be deemed effective i) when

_3
delivered, if personally delivered to the person being served

24
or to an officer of a corporate party being served or official

25
of a government agency being served, or 2) three (3) business

26

27
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'! days after deposit in the mail if mailed by United Statestl

iI mail, postage paid certified, return receipt requested:
3_

:l
To: "Covenantor_I

'I

51i Southern Pacific Transportation Company
One Market Plaza

61 San Francisco, CA 94105
,!

7 Copy to: Department of Toxic Substances Control

!I Region 2
8 700 Heinz Avenue, suite 200

Berkeley, CA 94710
9 Attention: Barbara J. Cook, P.E., Chief

site Mitigation Branch
i0

6.03 Partial Invalidity. If any portion of the
12

Restrictions or terms set forth herein is determined to be
13

invalid for any _eason, the remaining portion shall remain in
14

full force and effect as if such portion had not been included
13

herein.
16

17

6.04 Article Headinqs. Headings at the beginning of
18

: each numbered article of this Covenant are solely for the
19

convenience of the parties and are not a part of the Covenant.
2O

21

6.05 Recordation. This instrument shall be executed by
22

the Covenantor and by the Site Mitigation Branch Chief,
23

California Department of Toxic Substances Control. This
24

: instrument shall be recorded by the Covenantor in the County
25

of Monterey within ten (10) days of the date of execution.
26

27
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i i} 6.06 References.. All references to Code sections

!I include successor provisions.

i 6.07 Cure. The Department shall give Covenantor written
i

:! notice and a reasonable opportunity to cure any alleged

_t
default by Covenantor prior to exercising its remedies.

7 ii
8 6.08 Force Najeure. Covenantor's obligation hereunder
9 '
1 shall be tolled during the period of any force majeure event.

10 :i

3.1

12
IN WITNESS WHEREOF, the parties execute this Covenant as of

13
the date set forth' above.

15 OWNER: S JIC _A_S_E_RTATIONCO.

16 By: _/_(__ .

17 Title: / /_ItS V[C8 Preg[d_rlt

is Date: _0_/:2S1992
19

2()

21 DEPARTMENT OF TOXIC SUBSTANCES

22 CONTROL

.....
/

24 Barbara J. Cook, Chie_

25 Site Mitigation Branch, Region 2

26 Date: I I/I/a _d_

27 / '/

14
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Description of The PropertyLegal



i. 1 4 •

DESCRIPTION OF 1,80 ACRE PARCEL
IN SOUTHERN PACIFIC COMPANY 'SPENCE STATION"

FORSOUTHE_PACmOUNBS REEL2879PASE 863

CERTAIN real property situate tn Ra,qoho Buena Esperanza, County of Monterey, State of Cal_om_,
pa_culadydescribedas fol[ew_

COMMENCING a1• p_int on the we_edy boundary of that certaintract of _ k:cJJlyknown as
caJted'8penceSt_'_', andbeingthe_ parceloflandde_dbedInthedeedof a certain10acre
tract¢onve/edbyDa,4d8penceto SouthernPac_c8ranchRalroadCQmpanybydeedda_ July14,
1874 and recorded July 2"3, 1874 in Volume 'C= of Deeds, p_ge 149, Official Recede _ Monterey
County, Caftf_m_ ,s_d petnt aJso being the Intersection of said boundary with the sc_theastedy
boundary of that cedaJn parcd descn'bed In deed from 8ien'a Pac_o Re_i% Ir_. to Georgia-Pac'n_
C¢_:,:¢ationrecorded September 20, 1989 in Reel 2413, at Page 568, Oftici_ Records of Mcmeray
County, Califon_a; thence leaving _mid 8x_uthea_tertyboundary and continuing =long said westerty
beunday

{_ 8. 47=.45"E.,73.54 feet;,theftc4lleaving =aid w_terty boundary

(B) N. 42015' E., t7.30 feet to the TRUE POINT OF EEGINNING; thence

(t) 8. 47= 06' t7' EL,512.91 feet;,thence

(2) N, 42"32' 21' F. (at 187.50 lee't, an Intersectionwtth the easterly boundary of 1Ir_ s_JdPatCe0,
195.60 feet; ther,cs

('3) N. _ 12' 41' W. (at 82.79'feet, an [nter'se¢l_<_with said easterly bcunda_), 99.50 fast; thenc_

(4) N. 51" 48' 44' W., 108.48 feet; therlc_

(5) N. r_° 2,$'27' W.,387.86feet;,t_enc=

(b") 8. 2_ 38' 57' W., 77.68 feet tO the TRUE POINT OF BEGINNING.

• NI_'VA
Nered CivgEngineer 021618

8tare of C,_lfforr_
EL'_r_s: _0 _eptem_:_r 1_3

6 Nommbet 1_2
W.O. 4914.01
RMN/cb,42S_

• E_e_';orEngineers, In_. " 9"201 E]lue Lerk_pur L_ne IVIonterey, Califor'nlm_3_.40-
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EXHIBIT B

Site Location
and

Site Plan
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1 STATE OF CALIFORNIA )

._,.,_.4_,_.,./.¢o ) 2 8 7 9 P46Eco_YoF " ) REEL
' .... 867

:I

4 ';

,i

On_Z/J _._ , 19_ before me, the undersigned, aL_

i_ Notary Public in and for said state, personally appeared- -
7_

' _. p. _ , personally known to me or proved
8

to me on the basis of satisfactory evidence to be the person
9

' who executed the within instrument as /J_>_ _zuegzf_ of
i0

k_d_,_ _4_.the corploration that executed the
iI d

within instrument, 'and acknowledged to me that such
12

corporation executed the same pursuant to its bylaws or a
13

resolution of its board of directors.
14

15

16

WITNESS my hand and official seal.
17

_% COMM.*_42
19 • \_/ _ F_CSCO COUN_ f

20 _-' ......... :-- "" _ _ in an/Ie4JfOr_s(taidNotary Public
21

County and State
22

23

24

25

26

27

15
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1 STATE OF CALIFORNIA

2 COUNTY OF ALAMEDA

5

4 On _O_e_CA , 19_9_-before me, the undersigned, a

5 Notary Public in and for said state, personally appeared

6 ,_:Aq.._C_9.9,_c_ _(3Ok, personally known to me or proved to

7 me on the basis of satisfactory evidence to be the person who

8 executed the within instrument as Chief, Site Mitigation

9 Branch, Region 2, of the Department of Toxic Substances

10 Control, the agency that executed the within instrument, and

ii acknowledged to me that such agency executed the same.

12

15

14 _ WITNESS my hand and officialseal.l_ . a_._o._t:_-_. _
17 Notary Public in and for said

18 County and State

19

2O

21

22

23

24

_=_l*_,_-,,"_,_ ,_ ' ; _"_
2g

26

27
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